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CRIMINAL LAW AMENDMENT (OUT-OF-CONTROL GATHERINGS) BILL 2012 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; 
Hon Michael Mischin (Attorney General), in charge of the bill. 

Clause 7: Sections 38A, 38B and 38C inserted — 
Progress was reported after the clause had been partly considered. 

Hon GIZ WATSON: We were dealing with the powers provided under the Criminal Investigation Act 2006, 
particularly section 35. The Attorney General might like to clarify it. On my reading, these powers are quite 
broad, including those under section 35(1), which states, in part — 

A police officer who reasonably suspects that any of the following is occurring or is just about to occur 
in a place or vehicle may enter the place, or may stop and enter the vehicle, in order to prevent it — 

Paragraph (a) contains a number of requirements and paragraph (b) states in part, “any other breach of the peace 
by a person”. During the break I took the opportunity to look at the Criminal Code to see how “breach of the 
peace” was defined. We need to therefore look at section 62 of the Criminal Code to see a term that relates to 
breaches of the peace. Reading the two acts together, I argue that the police have sufficient powers to enter a 
place and, if they reasonably suspect a number of things, including a breach of the peace, they are then 
empowered under section 66 of the Criminal Code, “Rioters may be ordered to disperse”, to direct people to 
disperse. 

It seems to me that that package of provisions provides the police with the powers they need to enter a private 
place where they suspect various things are about to happen, part of which is violence against a person, or any 
other breach of the peace by a person, or where a person will or is likely to cause serious and unlawful damage—
again, that is fairly broad—to property, they can act and direct people to disperse, with consequences for not 
dispersing. That is my argument about why the police do not need the powers sought under this bill. 

Hon MICHAEL MISCHIN: As I had started to point out, section 35 of the Criminal Investigation Act requires 
a reasonable suspicion on the part of a police officer that any of the acts enumerated in subsection (1) are 
occurring, or are just about to occur, in a place or vehicle. A reasonable suspicion empowers the police officer to 
enter onto the place or to stop and enter the vehicle in order to prevent that act. Those acts are fairly specific. 
They include an act by a person, not just people generally, to do something that involves the use of violence; any 
other breach of the peace by a person; or an act by a person that will, or is likely to, kill a person or cause serious 
injury—which is a rather extreme circumstance but not generally, fortunately, a concomitant of the sorts of 
unruly events which we have witnessed recently and which this bill is intended to deal with. That power does not 
entitle police officers to go onto premises in order to deal with an unruly assembly that may in fact spill out and 
cause more problems. To take an example, for a police officer to enter premises, there has to be a reasonable 
suspicion that a particular person is prepared to commit one of these acts. The police officer could stop that act, 
but it does not stop other people from being unruly because they may, the moment the police officer’s back is 
turned to leave, commit other acts. It is a fairly specific power. It imports into that any other breach of the peace. 
As I have indicated, a breach of the peace at law is something that, without getting into the technical 
terminology, essentially involves an element of violence, or threatened violence, to a person or property. At a 
gathering where there may be numerous people disturbing other residents in the street and many people who may 
be causing problems and threatening violence, but the particular people cannot be identified, there is no power to 
enter onto private property in order to disperse those people or to break up the gathering. This bill will enable 
police officers to do that, provided the preconditions set out at proposed section 75A are satisfied. The gathering 
is then classified as an out-of-control gathering.  

There are shortcomings in the Criminal Code provisions. I should add that although there is a reference in 
section 35(1)(b) of the Criminal Investigation Act to “breach of the peace”, “breach of the peace” is not defined 
in the Criminal Code. Disturbances of the peace and the like are referred to in the Criminal Code but they are not 
defined. As an example of an assembly, which defines various terms, section 62(1) of the Criminal Code sets out 
essentially the definition of an “unlawful assembly”. Some of the more problematic elements to that include the 
intent to carry out some common purpose, namely —  

When 3 or more persons, with intent to carry out some common purpose, assemble in such a manner … 

It may be that when looking at a gathering—I will just pick a figure at random, but the sorts of things that we 
have been witnessing on the news are of 100-odd people turning up for one reason or another at a particular 
locality—it may or may not be the case that they are assembled for some common purpose. One would have to 
prove that the particular person being charged with having been a member of an unlawful assembly has turned 
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up for that common purpose. What was the common purpose? Was it to attend the party? Was it because they 
were invited along by other friends, or whatever it happened to be? There are problems with that. There are also 
problems with other elements of that definition in being able to activate police powers to break up the unruly 
sorts of assemblies contemplated by the bill. Subsection (4), again, is really a definition section. It states — 

When an unlawful assembly — 

That has already been defined in subsection (1) — 

has begun to act in so tumultuous a manner as to disturb the peace, the assembly is called a riot, and the 
persons assembled are said to be riotously assembled. 

We have to flow on from that into the powers to disperse those sorts of assemblies, but the sorts of things that we 
are dealing with in the bill may fall short of that when there is an inability to prove the common purpose and the 
involvement of a particular person in it. What we are trying to achieve by this bill is a broader power to enable 
the police, if certain elements of the causes of concern to members of the community are present, to say that this 
needs to be broken up and to give an order to disperse. It does not require three or more people; it requires at 
least 12. There needs to be the element of fear that is able to be generated in the community, or alarm. What we 
have specified is not some vague concept such as tumultuousness of the assembly; we have pointed out the 
various things that cause concern to members of the community if they have to be in the vicinity of those sorts of 
events. In many respects, yes, the new provisions will overlap with the current provisions, but they will fill gaps 
as well. These provisions have not been used very frequently because of the difficulties of being able to apply 
them, so we are trying to avoid that problem. 

Hon GIZ WATSON: I need to respond to a number of things in that. It is interesting that we are considering 
this question of common purpose, which I agree is an element of a potential unlawful assembly. We note that in 
the bill, proposed section 75A(5)(b) states — 

is in the vicinity of the gathering and has attended or is proposing to attend the gathering. 

To me, that is some sort of purpose that the government is inserting into this bill, so it is not dissimilar to the 
provisions in the Criminal Code at section 62, which states — 

When 3 or more persons, with intent to carry out some common purpose, assemble in such a manner … 

I would argue that attending a party is a common purpose. The government has reflected that in what it has in 
this bill anyway. The Attorney General says that the definition requires a higher threshold, but it also includes 
very similar provisions, such as — 

… conduct themselves in such a manner as to cause persons in the neighbourhood to fear, on reasonable 
grounds, that the persons so assembled will tumultuously disturb the peace, — 

The language is a bit archaic but, other than that, the sentiment is the same — 

or will by such assembly needlessly and without any reasonable occasion provoke other persons 
tumultuously to disturb the peace, they are an unlawful assembly. 

It does not say that this unlawful assembly has to be in a public place, so it deals with a private place. Again, I 
will not go on about this because I know I will not win the argument, given the numbers in this place, but I think 
that the public is being sold a pup with this legislation. There are already provisions that cover the circumstances 
that this bill purports to deal with. The fact that the police have not been able to use this legislation might mean 
that section 62 of the Criminal Code, or the section of the Criminal Code that deals with breaches of the peace, 
needs to be updated. What we have now is much more far-reaching legislation that introduces, as I said, a range 
of other elements.  
If we combine the provisions of section 35 of the Criminal Investigation Act 2006 with the definition of 
“unlawful assemblies”, the police have what they need to act on potentially out-of-control gatherings. I put on 
the record that I think this bill is all about keeping the police union happy.  

Hon MICHAEL MISCHIN: The advice I have from the Senior Assistant State Counsel does not agree with the 
honourable member’s assessment of the legal effect of these provisions.  
Hon Giz Watson: I am not asking you to repeat it, but perhaps you can give us the substance of it.  

Hon MICHAEL MISCHIN: I already have in the course of my reply to the second reading debate. I pointed 
out the deficiencies of each of these sections in the Criminal Code and went through why they are unsatisfactory 
and how this bill addresses those deficiencies. I cannot take the argument any further. The member has a 
different view on it and that is fine, but on the basis of the advice I have, my assessment of the Criminal Code as 
it stands and the particular points that I made during the course of the second reading reply, the government does 
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not agree with the member’s assessment of the legal position and her assertion that this adds nothing to the 
current law. We will just have to agree to disagree on that.  
Hon GIZ WATSON: I think someone made the point earlier that we are looking at another Lamborghini 
situation coming up, no doubt.  
I move — 

Page 9, line 6 — To delete the line and insert — 
gathering; and 

(c) the exercise of the powers is reasonable under consideration of all available 
circumstances of the threat, 

This paragraph requires another condition to be met by a senior officer to allow them to enter a place. Even in a 
case in which an out-of-control gathering has been confirmed, the officer has to additionally assess whether the 
exercise of the power under proposed section 38B is reasonable under consideration of all circumstances of the 
case. This amendment will ensure that the police response is reasonable and proportionate to the threat at hand. 
Basically, it introduces that consideration must be taken of whether the exercise of this particular power is 
reasonable under consideration of all available circumstances of the threat. I think that that is a reasonable 
addition to include in the bill. I will leave it at that.  

Hon MICHAEL MISCHIN: The government does not support the proposed amendment. I should point out 
once again that proposed section 38A(2) sets a threshold. The senior officer identified in proposed 
section 38A(2), provided that he or she has a reasonable suspicion of the matters set out in proposed section 
38A(2)(a) and (b), may authorise the exercise of powers under section 36B. It is not sufficient in themselves that 
they will result in the exercise of those powers. The discretion is placed in the hands of the senior officer. I 
would have thought that as a matter of commonsense and appropriate use of police resources, the officer with 
that responsibility would assess the level of danger to the community and the proportionality of the response. 
The amendment really is unnecessary. It is not an additional layer of decision making that is currently in place 
with sections 62 through to 66 of the Criminal Code on riotous assemblies and those sorts of circumstances. It 
really, at best, adds nothing to the legislation. The government is not minded to support it, part of the reason 
being the vagaries of the term “the threat”, which is used as a term of art in other parts of the Criminal Code in 
specific circumstances. The government will not support the amendment. 

Hon KATE DOUST: I just rise to indicate that the opposition will support Hon Giz Watson and the amendment 
that she has moved on this occasion. 

Amendment put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the noes, with the 
following result — 

Ayes (12) 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Jon Ford Hon Giz Watson 
Hon Helen Bullock Hon Sue Ellery Hon Lynn MacLaren Hon Alison Xamon 
Hon Robin Chapple Hon Adele Farina Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 

Noes (17) 
Hon Liz Behjat Hon Phil Edman Hon Robyn McSweeney Hon Max Trenorden 
Hon Jim Chown Hon Brian Ellis Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Peter Collier Hon Philip Gardiner Hon Norman Moore  
Hon Mia Davies Hon Nick Goiran Hon Helen Morton  
Hon Wendy Duncan Hon Alyssa Hayden Hon Simon O’Brien  

            
Pairs 

 Hon Ken Travers Hon Donna Faragher 
 Hon Sally Talbot Hon Nigel Hallett 
 Hon Linda Savage Hon Col Holt 

Amendment thus negatived. 
Hon GIZ WATSON: I move — 

Page 12, line 26 — To insert after “the person” —  

without reasonable excuse 

This amendment will provide a defence. The suggested amendment is taken from section 153 of the Criminal 
Investigation Act, which is a miscellaneous offence for not obeying the order of a police officer “without 
reasonable excuse”. Possible reasonable excuses that the court can consider are not limited. Inserting this 
amendment would allow an offender to provide evidence in support of an excuse that would not be relevant to 
the court otherwise. The proposed amendment is also in line with the common principle of the rule of law. I 
think this is an additional safeguard and it is not unreasonable to add these words to the bill because it provides 
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that line of defence. As I say, it reflects an existing section in the Criminal Investigation Act, which applies to 
the level of offence—not obeying a police order—that I think this bill contemplates. That defence would apply 
when arguably people have not been complying with an order relating to the out-of-control gathering. Proposed 
section 38C(2) of the bill states — 

A person commits an offence if the person fails to comply with an order given under section 38B(1) or 
(2). 

This amendment inserts the words “without reasonable excuse” after the words “the person”. 

Hon KATE DOUST: Before the minister gets to his feet to tell us that he will not support the amendment 
moved by Hon Giz Watson, I rise to say that the opposition will support it. 

Hon MICHAEL MISCHIN: The government will not support this amendment. Section 153 of the Criminal 
Investigation Act is a catch-all provision that contemplates a direct order by a police officer to a specific person. 
What we are trying to achieve with this legislation is akin to the dispersal provisions that are currently in the 
Criminal Code by which a directive is issued to a number of people when it may not be apparent what the 
reasonable excuse may be and there is no close definition of the term that would not defeat the purpose of the 
legislation. That does not mean there are no defences available to someone for an offence under proposed section 
38C. In fact, all the exculpatory provisions in the Criminal Code that would ordinarily apply will apply in this 
case. In the government’s view, the amendment does not add anything to the provision in any case. We will not 
support the amendment.  
Amendment put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the noes, with the 
following result — 

Ayes (12) 

Hon Matt Benson-Lidholm Hon Kate Doust Hon Jon Ford Hon Giz Watson 
Hon Helen Bullock Hon Sue Ellery Hon Lynn MacLaren Hon Alison Xamon 
Hon Robin Chapple Hon Adele Farina Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 

Noes (17) 

Hon Liz Behjat Hon Phil Edman Hon Robyn McSweeney Hon Max Trenorden 
Hon Jim Chown Hon Brian Ellis Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Peter Collier Hon Philip Gardiner Hon Norman Moore  
Hon Mia Davies Hon Alyssa Hayden Hon Helen Morton  
Hon Wendy Duncan Hon Col Holt Hon Simon O’Brien  

            

Pairs 
 Hon Ken Travers Hon Donna Faragher 
 Hon Sally Talbot Hon Nigel Hallett 
 Hon Linda Savage Hon Nick Goiran 

Amendment thus negatived.  
Hon ADELE FARINA: I have a question relating to paragraph (g) at the bottom of page 10 of the bill. Proposed 
section 38B(1) states — 

Under an authorisation given under section 38A(2) in relation to a gathering and a place or vehicle, as 
the case requires, a police officer may do one or more of the following — 

Paragraph (g) states — 

ascertain or attempt to ascertain whether any offence has been committed under section 38C — 

I have no problem with that. It goes on to state — 

or another written law.  

That seems to me to be very broad and goes right outside the purpose of the authorisation, which is to stop an 
out-of-control party. I would like the Attorney General to explain why that has been determined to be necessary.  
Hon MICHAEL MISCHIN: Yes; it is broad. The objective is that once the threshold has been satisfied, the 
powers under the amendments are made available. Of course, the priority is to break up the disturbance and the 
gathering, and in that process it is entirely proper that the police officers ascertain whether not only an offence 
has been committed under proposed section 38C, but also any offence may underlie the creation of the 
disturbance; for example, the sale or distribution of drugs to those people who are participating in the 
disturbance and that may have fuelled it, selling liquor to underage people, and the destruction of property that 
may belong to those who have participated in the gathering, if the gathering has been, as in the Piara Waters 
case, organised on private property that is not the property of the organisers of the event. Burglary is one of those 
offences under a written law of the state. It would be bizarre if having obtained access to that private property 
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under these provisions, the police officers could not also investigate who was responsible for that breaking and 
entering into that property. So, it is a broad provision.  

Hon ADELE FARINA: I then might ask the question on proposed section 38B(9), because it seems to me to do 
the same thing as proposed section 38B(1)(g), and I wonder why we need both. Then, on the other written law, 
proposed subsection (9) says — 

This section does not prevent a police officer from charging a person with an offence without having 
exercised a power in this section.  

It seems there is a lot of duplication here. In any event, police officers would have been able to lay whatever 
charges once they had gained entry into the premises, without the requirement in 38B(1)(g).  

Hon MICHAEL MISCHIN: No, it is not a duplication at all. Proposed section 38B(1)(g) is a power to 
investigate and proposed subsection (9) is in essence a power to charge. Proposed subsection (9) does not 
prevent a police officer from charging a person with an offence that has not been ascertained in accordance with 
that power, so a police officer can charge a person with an offence that that police officer can investigate 
otherwise or has observed otherwise but that is not related to the power that they have used under proposed 
section 38B. Therefore, it is not a duplication; we are dealing with two different things. 

Hon GIZ WATSON: Is the Attorney General saying that without these provisions, if the police enter a property 
to deal with an out-of-control gathering, they would not be able to charge people under another written law? I do 
not understand that. By making it explicit in this legislation, it implies that without it they would not be able to 
charge a person, say, with possession of an illegal substance or some other matter, and I really do not understand 
that. As I am sure the Attorney General is abundantly aware, if we start to prescribe things in this way in certain 
pieces of legislation, we create problems in others because those things are not prescribed. I would like to know 
why it is needed or it is not, because the existing provisions cover this circumstance. It seems to me that if a 
police officer finds themselves in this circumstance, be it on a premise or somewhere else, and they come across 
evidence or behaviour allowing them to charge a person with another offence, nothing prevents them from doing 
that. 

Hon Michael Mischin: Which proposed section are we talking about? 

Hon GIZ WATSON: I am looking at proposed section 38B(1)(g), as Hon Adele Farina has raised. I had a 
question on this as well, so that is why I am reinforcing what the honourable member raised. I do not understand 
why it needs to be made explicit, because if it is done in one piece of legislation and not in another, as I am sure 
the Attorney General is aware, problems of interpretation are created. The court will say that in the Criminal 
Law Amendment (Out-of-Control Gatherings) Act it states that if the police are involved in dealing with an out-
of-control gathering, they can also ascertain, or attempt to ascertain, whether an offence has been committed 
under another written law. I would have thought that they could do that anyway. 

Hon MICHAEL MISCHIN: No; I cannot agree with that. Proposed section 38B(1)(g) is a power that is being 
exercised in accordance with the authorisation given under proposed section 38A(2) by a senior officer, which in 
itself authorises the powers that can be exercised. One of those powers is that although the trigger for it is an out-
of-control gathering, in certain circumstances a police officer acting in accordance with that authority can 
exercise certain other powers, and this makes it clear that one such power is that once the police are able to enter 
the property and the like, they can ascertain, or attempt to ascertain, whether any offence has been committed, 
not only one under proposed section 38C, but also under another written law. So, it is a power to investigate and 
to inquire into matters beyond the simple scope of breaking up and dispersing the gathering, which may be 
related or unrelated. If some evidence of an offence that is unrelated to the gathering itself is uncovered in the 
course of that, the legislation allows the police officer to pursue that line of inquiry rather than being limited to 
the objective of breaking up the gathering. Proposed section 38B(9) simply states that the officer, having 
investigated, is not prevented from charging a person with an offence without having exercised a power under 
this proposed section, so it goes broader than that and states that even though the officer may not be exercising 
one of the powers set out in proposed section 38B(1), he can, if he has the evidence to support it, and without 
reliance on that proposed section, still charge someone.  

That is not the entire authority. The authority to charge is not based on the exercise of powers in accordance with 
this proposed subsection. In a sense, it is preserving a police officer’s power to charge independently of the 
exercise of the powers under proposed section 38B. I should add that it is consistent with the power conferred on 
police officers under section 82 of the Environmental Protection Act. 

Hon GIZ WATSON: It was an interesting choice of words in that the Attorney General chose to use the word 
“preserving”. It implies that it exists already. 
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Hon MICHAEL MISCHIN: Perhaps I expressed that clumsily. By its terms, it is stating that although there are 
certain powers pursuant to the authorisation that may be exercised, under proposed section 38B a police officer 
is not limited to charging as a consequence of the exercise of those powers. 

Hon GIZ WATSON: Let me be clear. This provision is basically stating that if the police enter a person’s 
premises pursuant to this bill, they can do a whole lot of other things when they get there. 

Hon Adele Farina interjected. 

Hon GIZ WATSON: Can they stop and search? 

Hon Michael Mischin: No. Proposed subsection (9) just refers to charging; it does not say anything about 
stopping and searching. 
Hon GIZ WATSON: So is the Attorney General saying that if they enter the premises under the provisions in 
this bill, they will not be able to instigate a search of someone on the premises? 

Hon MICHAEL MISCHIN: Yes, they would be able to under section 68(1) of the Criminal Investigation Act; 
for example, if an officer has a reasonable suspicion of certain things, he can conduct a search of a suspect. But 
that is getting a bit off the point. Proposed subsection (1) sets out a series of things a police officer can do in 
accordance with the authorisation to enter upon premises. Proposed subsection (9) deals with the ability to 
charge and just states that, leaving all that aside, nothing in this proposed section stops a police officer from 
charging someone, even though they have not exercised one of the powers under this proposed section. 
Hon GIZ WATSON: I still do not understand why they do not have those powers in all circumstances. Why do 
we have to make special provision? Proposed subsection (10), which again seems to add another layer, states — 

Without limiting section 6(1)(b), the powers conferred by this section on a police officer are in addition 
to and do not derogate from any powers conferred on the police officer by another provision of this Act. 

How is that different from proposed subsection (9)? Proposed subsection (9) states — 
This section does not prevent a police officer from charging a person with an offence without having 
exercised a power in this section. 

The bill then goes on to state that the powers are — 
… in addition to and do not derogate from any powers conferred on the police officer by another 
provision of this Act. 

It is kind of belt and braces on top of belt and braces, to quote Hon Peter Foss. He would be having an absolute 
field day with this bill!  

Hon MICHAEL MISCHIN: The honourable member may have a point about the belt and braces on top of the 
belt and braces, but it seems to me, and on the advice that I have, that it may be just a case of over-cautious 
parliamentary counsel. In that sense, it is making it plain that there is no delegation from any of the other powers 
that are available to police officers. I am not sure that it actually adds to any powers; in fact, I know that it does 
not. 
Hon GIZ WATSON: I think I have made my point with regard to this issue. It is arguable, I think, that this bill 
will lead to a considerable level of confusion, in that it contains quite specific provisions and provides quite 
specific explanations about how the operation of this bill will not limit police powers. I assume that means that it 
will not limit the powers of the police to search persons, search premises without a warrant, and charge people 
with an offence. I am suggesting that if the government makes that level of explicit provision in this bill, it will 
cause itself problems when it comes to other bills. That is exactly why we should not rush through legislation 
such as this and should refer it to a standing committee of the Parliament to do a decent job on it. I will end my 
comments there.  
Clause put and passed.  
Clauses 8 and 9 put and passed. 
Title put and passed.  

Report 
Bill reported, without amendment, and the report adopted.  

Third Reading 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.24 pm]: I move — 

That the bill be now read a third time. 
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HON GIZ WATSON (North Metropolitan) [8.25 pm]: Since we are going to deal with it all today, I will put 
on the record that the Greens (WA) continue to oppose this bill. We think it is unnecessary, it is poorly drafted, it 
is likely to cause unintended consequences and it has been rushed through this place in a way that is likely to 
cause problems in the future. So, for those reasons we will be opposing the bill. 

Question put and a division taken, the Deputy President (Hon Alyssa Hayden) casting her vote with the ayes, 
with the following result — 

Ayes (27) 

Hon Liz Behjat Hon Kate Doust Hon Philip Gardiner Hon Norman Moore 
Hon Matt Benson-Lidholm Hon Wendy Duncan Hon Nick Goiran Hon Helen Morton 
Hon Helen Bullock Hon Phil Edman Hon Nigel Hallett Hon Simon O’Brien 
Hon Jim Chown Hon Sue Ellery Hon Alyssa Hayden Hon Ljiljanna Ravlich 
Hon Peter Collier Hon Brian Ellis Hon Col Holt Hon Max Trenorden 
Hon Mia Davies Hon Adele Farina Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Ed Dermer Hon Jon Ford Hon Michael Mischin  

Noes (3) 

Hon Robin Chapple Hon Giz Watson Hon Lynn MacLaren (Teller)  
            

Pair 
 Hon Donna Faragher Hon Alison Xamon 

Question thus passed. 
Bill read a third time and passed.  
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